Introduction
since 1917, russian family law has undergone several fundamental changes five times (in 1917-18, 1926, 1944, 1968-69, and 1995) . the 1995 changes to the Family Code were undertaken as part of a general reform of legislation in russia. ultimately, the result of this new reform was an immature Family Code combining both soviet traditions and earlier economic and political reforms of the 1990 s , sometimes in quite a contradictory manner. twenty years of experience with russian Family Law has given legal experts reason to question the efficacy of the law, but they have not yet been able to fully address concerns with russian Family Law and come up with specific solutions to some of the problems that have been documented. these specific issues with russian Family Law have been discussed and examined in open proceedings by a group of legal experts, the Concept of Family Law Improvement, during a hearing of the Committee on Family, women, and Children-related Issues of the russian Federation's state duma in the autumn of 2014 at the Law Faculty of P.g. demidov state university in yaroslavl. the primary sources and inspiration for our following analyses come from these legal debates in addition to theoretical legal work that has already been done on the topic of russian Family Law.
Some Common Aspects
Let us turn to the 'body' of the Family Code. despite contemporary law-making technology, the general part (and then the special part) of this document does not contain the definitions of the key terms it uses, such as 'marriage, ' 'family, ' 'foster family, ' 'adoption, ' etc. we would expect to immediately receive an objection saying that it is impossible to define such terms because the essential features of marriage, family, etc. lie beyond the scope of the law.
1 Firstly, in response to this, we want to make clear that our task here is not to give a universal, complete definition to these terms. secondly, the opponents of defining concepts do attempt to define some family institutions in their works (quite successfully, in their opinion). thirdly, judicial and administrative practices, guided by family law, rely on the interpretation of crucial family-related legal concepts or structures in their decision-making without any indication from the legislature about what the essential features of family institutions are. Finally, the family law of the former soviet republics does stipulate an essential set of definitions for family institutions; for example, the Law on Marriage and Family of the republic of kazakhstan offers 18 definitions in its first article, starting with 'marriage,' 'fictitious marriage,' and so on, up to 'foster family.' these definitions are probably not perfect, but this imperfection goes hand in hand with all legal systems and acts as a catalyst for their development. the fact that, when dealing with family-related legal norms, we encounter additional obstacles is a different matter: many such norms include a moral component, which is also not exactly specified ('disgraceful behavior in marriage, ' 'based on mutual respect and mutual aid, ' 'moral development of children, ' etc.). Even though this lack of absolute certainty about definitions and the effect of changing ethical mores on the law does not make for a perfect system, we believe that it is an important facet of the russian legal system, as the lack of certainty allows the russian legal system to walk a fine line between the written law and people's social and moral expectations. As for terminology, we would prefer to use basic, commonly agreed-upon legal definitions: 'marriage is the union of a man and a woman aimed at the creation of a family which endows them with marital rights and obligations;' 'family is a union based on conjugal relations, blood relations, and other similar personal relations, characterized by joint living, common household, and mutual care of its members, ' etc. the way that civil legislation and the Family Code interact is not perfect either. In the 1990 s , the sovereignty of family law, which was shaped after 1917, became the subject of serious attacks, both doctrinal and legislative (such as the Civil Code of 1994). As a result, the following problems have arisen from the implementation of the 1994 Civil Code: a legal norm permitting subsidiary application of civil laws concerning family relationships; a conflict of provisions concerning the legal capacity of minors (formally, minors receive partial family capacity at the age of 10, and this capacity grows at the age of 14 and 16, while partial civil capacity starts at the age of 14); almost absolute freedom in marriage contracts in terms of selecting how the spouses' property is legally organized; the absence of standardized content that forms the components of family law contracts (agreements on marital relationship, upbringing of children, custody of minors, etc.); finally, the commercialization of guardianship and surrogacy. the legislature is still trying to fight these problems, but how long will they be able to do so? the interaction between the Family Code and the Civil Procedural Code is also not completely flawless. on the one hand, family law has traditionally had a lot of influence in terms of civil practice due to a set of special norms contained therein dealing with procedural specifics of litigation in family-related cases. some of the most eminent legal norms of the Civil Procedural Code are related to the court's activities 2 concerning the processes of divorce, termination of parental rights, and the annulment of adoptions. In the case of divorces, the court is obliged to determine a child's place of residence and to impose child-support obligations; in cases of the termination of parental rights and the annulment of adoptions, the court must impose child-support obligations. these legal powers (along with the way that the elements of the court, including the prosecutor, work together in family-related cases) demonstrate the distinct character of russian civil procedural law.
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At the same time, there are many conflicts between the aforementioned Codes. the following examples of judicial activity in the field of family law are stipulated in the Family Code and the Civil Procedural Code: the existence of restrictions on a husband's right to file a divorce claim without his wife's agreement (during the wife's pregnancy and in the course of one year after the child's birth (Art. 17 of the Family Code)) does not correspond to the content of Art. 134 of the Civil Procedural Code, which does not allow a court to refuse a divorce claim by mutual agreement ('uncontested divorce'), which is performed by default within the framework of litigation regulations. Civil procedure scholars have drawn legislators' attention to the necessity of eliminating such contradictions on many occasions, but so far no response has been given. about the participation of children (of different ages and consequently with different legal status) in civil family-related litigations which deal with their rights, especially if there is a conflict of interests. 4 As for the efficient implementation of ideas concerning family-related cases in general (primarily, disputes over children), it can be done, as is already known, through the internal judicial specialization, the creation of specialized family courts, or the introduction of better standards of juvenile justice that include greater protections and rights for juveniles. At this point, it seems that the feasibility of such a project is still a long way off.
Institutions of Marriage, Parent's and Child's Status, etc.
Institutional contexts also need to be clarified. the first group of contexts addresses the institution of marriage. In regard to the nature of marriage, some russian civil law scholars liken the structure of marriage to a civil legal contract.
5 But since the majority of people in the 20 th century define marriage using the generic notion of a 'union, ' the invocation of the idea of a civil legal contract is not an accurate description of current conceptions about what constitutes a marriage. two constitutive attributes of the marital union are in question. the first one is gender. In some countries, including European ones, same-sex unions were legalized in the context of a right to privacy either in the form of a marriage or some type of partnership contract. the latest legislative provisions of great Britain and France have strengthened legal protections for same-sex couples. however, russia is not a member of the same 'club' as great Britain and France. In its ruling No. 469 on November 16, 2006, the Constitutional Court of the rF explicitly supported Art. 12(1) of the Family Code of the rF, which speaks of marriage as the union of a man and a woman as being constitutional and stated that the russian position was conformant to the spirit of Art. 12 of the uN Convention for the Protection of human rights and Fundamental Freedoms. Nevertheless, the russian position on gender and marriage is under attack. For example, M.V. Antokolskaya, driven by the European experience, 6 believes that it would be best for russia to create an institution of registered same-sex partnership 7 'for the time being.' unlike Antokolskaya, we support the current gender specifications in russian family law and the relations it regulates; that is, we do not want to create an additional civil legal contract partnership (particularly of the marriage union type). secondly, we do not support a definition of civil partnerships (like those used in western Europe) that contravenes the principles of nature. thirdly, we accept the important role that leading religions have on the institution of marriage in russia, and their attitudes towards same-sex marriage are clear (believers constitute the majority of the population). the fact that russia is a state with European traditions does not imply that all of these traditions must be rigorously observed in legal matters, especially in the sphere of family law. the principle of monogamy is also open to question. on the one hand, russia is definitely a secular state, yet on the other hand, its Eastern cultural component has always been considerable. thus, in the past, our family law did make some changes by allowing polygamy and even polyandry for Muslims in the early 20 th century. 8 we might suppose that future attempts to legalize polygamy are likely to be successful (they've already been made in Chechnya, Ingushetia, etc.) in the national-regional context. According to M.V. Antokolskaya: 'It is most likely that the root of the matter lies in the question of to what extent a monogamous marriage can be considered a universal value, separate from religious values.' 9 the scholar I.A. trofimets has stated that '[l]egally allowed polygamy would satisfy the interests not only of the Muslim population of russia but also of people (both men and women) for whom this marriage model is acceptable. ' 10 It seems that such a liberal interpretation of the topic goes beyond the national and cultural context of russia and it can be questioned in terms of gender neutrality.
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Contemporary theory contains other doctrinal hypotheses: a return of the rule on the lowering of marriageable age in exceptional cases down to the age of 14 from the regional to the federal level (although the Concept of Family Law Improvement panel of experts has suggested a lower age limit of 16 years); transfer of the question on the lowering of the marriageable age to the courts; 12 ajassp.2014.1976.1979 12 In general, this is similar to the European tendency of lowering of the marriageable age (in germany and great Britain).
medical examination by an obligatory one for any couple that wants to get married; 13 permission, by way of exception granted by a court, to enter into a marriage with a legally incapable person (similar to the French legislation). Actually, all of the previous ideas except for the last one have been under discussion in the legal literature for a long time, mostly with a favorable disposition, and might be implemented. As for the 'treatment' of a legally incapable person concerning marriage, this proposition does not comply with the fundamentals of russian civil law, in our opinion. the idea of going back to the legal recognition of de facto marriage has been attracting more and more supporters recently.
14 Firstly, according to the Code of Laws on Marriage, Family and guardianship of the rsFsr of 1926, such marriages did have legal effect and it was regarded by soviet scholars of that time as a structure, which would supposedly replace traditional marriage in the future. It seems that this future is still to come. In contrast, the phenomenon of de facto marriage has become quite evident in the legislation of the majority of European countries and in some countries of the former ussr. For example, the ukraine is considering the possibility of allowing for a man and a woman living as a family to: arrange a regime of joint property ownership, alimony rights, and child-support payments (Arts. 74, 91 of the Family Code of ukraine). According to many specialists in family law, it would be advisable and just to vest the rights of common property in de facto unions (or, optionally, the right of negotiating a contract modeled after a marriage contract), set up alimony rights (including the right to undertake legal action for the recovery of alimony), and protect by law the rights of fathers to partake in any familial benefits that normally would be accrued only by the mother. the third group of doctrinal hypotheses addresses the legal status of children. there are a few aspects of this that appear to be of major importance. one of these aspects concerns the legal status of the child as a subject within a family. Firstly, the definition of this legal status in Art. 54 of the Family Code of the russian Federation is unsatisfactory; it must be clarified by introducing different options for a child's potential emancipation (marital or civil). secondly, the problem of the legal status of an unborn child is currently under debate, as is the moment when a child's status as a legal subject within a family begins. the opinions of legislators from a series of countries (the Netherlands, germany, slovakia, Czech republic, usA, etc.) and the 1959 uN declaration on the rights of the Child are both sources of thought-provoking information. As per the uN declaration: '[t]he child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth. ' the current state of the russian legal system precludes us from being able to confirm whether a transition from the admittance of the necessity to protect some interests of the unborn child (with regard to inheritance, substantial limitation of late-term abortions, etc.) to the actual legal establishment of a child as a familial subject is possible. one of the key obstacles to this transition is the insolubility of the conflict between how a child's right to life and a woman's freedom to control her own body should be weighed. thirdly, the question of what exactly constitutes and defines a child's legal status has not been systematized and clarified (especially in terms of age characteristics). Although in the sphere of family law a child is legally capable of having rights in all main situations (in legal relations of upbringing, care, etc.), his or her legal capacity to act could be characterized as changing depending on the age of the child, and the variable rights that depend on a child's age, as we have already noted, do not necessarily correlate with civil or educational legislation. It is advisable to take into account the child's abilities at different ages: to add to the list of cases that require the consent of a child starting from the age of ten (i.e. to add obligatory registration of a child's opinion on who their father should be, to determine what a child's place of residency should be if his or her parents live separately, etc.); to combine the right of a 14-year-old child to seek judicial protection on his or her own with a fixed list of persons entitled to bring an action on the behalf of the child in a number of categories of family-related cases (i.e. paternity determination, restriction or termination of parental rights, etc.); also, as we have already noted, to specify the child's ability to represent his or her own interests in a civil litigation. the modern situation of a 21 st century child obviously needs more consideration of the above potential reforms. 15 Fourthly, the authors of the Concept of Family Law Improvement insist on a child's universal right to know his or her parents by way of infringement of the principle of the confidentiality of adoptions. As the Concept of Family Law Improvement discussions have already shown, judicial authorities in russia are not sure if this change in policy regarding the confidentiality of adoptions is necessary. there is no single opinion about this question in either European or American Family Law.
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And finally, the fifth point that concerns us is the opinion of the Family Code of the rF that a child only has rights and does not bear any responsibilities. historically, this has been related to the rejection of the institution of parental power. theoretically, the lack of responsibilities of children is substantiated by the immaturity of a child's mind and will and his or her lack of ability to carry out duties (i.e. his or her incapacity to act fully or partially in infancy).
17 however, the latter facts of a child's psychological development contradict the provisions of the Family Code on the necessity of the agreement of a child to make certain decisions (starting from the age of 10), his or her judicial independence (from the age of 14), and that fact that the consideration of the child's opinion in family-related questions is required even before the age of 10 in some cases. the impaired psychological developmental facts concerning children also contradict the spirit of educational legislation, which definitely imposes some educational duties on children. on the other hand, as soviet legal scholar o.s. Ioffe has remarked, the parental right of bringing up children inevitably goes hand in hand with a child's duty to submit to his or her parents' influence.
18 the traditional concept of the recognition that citizens have legal duties that must be fulfilled and that state enforcement actions and penalties exist to encourage adherence to these duties does not eliminate deviations from these legal duties; traditional legal sanctions and typical strictly formal legal structures are especially not always applicable to family relations. the standard thesis that a child must submit to the educational decisions of his or her parents (within the bounds of lawfulness) complies both with the spirit of educational and family legislation and the practical needs of the child and family. there are also analogs to this russian thesis in European norms, regulations, and experiences. For example, Austrian, Bulgarian, hungarian, spanish, and Italian legislation (along with several other countries) contain provisions concerning children showing respect towards their parents. According to § 1619 of the Civil Code of germany, a child must help his or her parents around the house and in the parents' occupations (to the extent that the child's ability permits). the rule of Art. 124(4) of the Family Code of Bulgaria states: 'Children must respect their parents, grandmother, and grandfather and help them. ' Provisions of the Family Code of ukraine are interesting insofar as they insure children against parental abuse: 1) all forms of child exploitation, physical punishment, and any types of degrading punishment are prohibited (Arts. 150(6)- (7)); 2) '[t]he child has the right to object to inappropriate discharge by parents of their responsibilities ' (Art. 152(2) the fourth group of reflections touches upon contracts in family law (although theoretically, as we have already remarked, this question is underdeveloped). In our opinion, from a practical point of view, it is necessary to specify several positions. the universality of a marriage contract should be restricted in regard to the freedom of choice of the property regime since separate regimes of property without an obligation to reach an agreement on a family budget as well as the total lack of rules on the ensuring of children's vital interests during partition of the family property contradict the very first lines of the Family Code (Art. 1 of the Family Code). regulations concerning agreements on the distribution of shares of a family's property, the partition of such property, the usage of common property or the property of each spouse, as well as regulations on surrogacy contracts are very scarce and of a general character. the same situation exists in the sphere of agreements on communication between a child and his or her parents living separately. As for the child's communication with close relatives of each of the parents living separately, such agreements are regulated by social norms, not by government law. we would suggest introducing a general norm regarding family contracts (the types and content of these contracts) in the Family Code.
the institution of child-support and alimony obligations may also need to be updated. Firstly, based on the experiences of Europe and the united states, we would suggest expanding the criteria for determining whether or not former spouses can receive alimony payments from their other spouses, particularly in cases of disability of one of the spouses that prevents work capacity or if a former spouse needs money in order to survive. secondly, it is advisable to revise regulations about the minimum size of child support payments. thirdly, the idea of a maximum size of alimony and child-support payments -in order to ensure they are used for the intended purpose (aid to the family member who is in need) -has been under discussion for a long time, although without any results yet. Fourthly, a bill has already been introduced in the state duma that proposes limiting some of the rights of people who do not pay child support (i.e. by revocation of one's driver's license). the legal community is also considering the idea of creating a child-support fund for children who for some reason do not receive such payments from a responsible parent (obviously, with parents who have not paid their obligations eventually being forced to pay back the state for any child-support not rendered). however, the current economic situation does not allow the state to assume another social obligation.
over the past few years, approaches to the regulation of custody and guardianship relations with minors have significantly changed. According to A.M. Nechaeva, the Federal Law on Custody and guardianship actually ignores the difference between the subjects and objects of care. For example, for legal adults and children, the Federal Law is oriented towards orphanages. It excludes alternative forms of family care (such as foster homes); it enhances the bureaucratic component of the orphanages, makes the property-related and contractual aspect of custodial care and guardianship dominating, and ignores the principles of family law concerning subsidiary application of civil law to family relations. 20 As Nechaeva's analysis of the corresponding custodial legislation of post-soviet states shows, the above issues with current russian custodial law are not shared there. regulations from postsoviet states use codified family laws as their main source, which inevitably involves a different methodology and specific means of controlling who has custodianship of children. It is obvious that russian legislators should decline the civil legal approach to the institution of custody and guardianship over minors.
recently, the tendency of the russian government to minutely control parents and other custodians is being criticized. For example, termination of parental rights, cancellation of custodianship, and the withdrawal of children from their families demonstrate how much control the russian government has over the details of guardianship. the same international practices are being criticized as well, especially in regards to what social services do in relation to determining the custodianship status of russians who live in foreign countries.
Conclusion
therefore, even a superficial overview of the body of the russian Family Code makes it evident that it is in need of an update. At the same time, it is important to preserve traditional values that exist in russian Family Law. only the combination of classical and modern approaches, European experience, and the distinctive character of russian law will allow any reforms to have a chance of maturing and properly reflecting the main trends, requirements, and challenges of russian society. 
